IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SEAN REED : CVIL ACTI ON
VS.

NO. 01-CVv-0759
VEEKS MARI NE, | NC.

VEMORANDUM AND ORDER

JOYNER, J. August , 2001

By way of the notion which is now before this Court,
Def endant, Weeks Marine, Inc. noves to dismss Plaintiff’'s
conplaint for insufficient service of process or, in the
alternative to transfer venue to the District of New Jersey. For
the reasons set forth below, the notion is deni ed.

Backqgr ound

According to the conplaint, Plaintiff, Sean Reed was
enpl oyed as a seaman by Weks Marine, Inc. when, on April 10,
2000, he was injured while in the course and scope of his
enpl oynent. At the tine of the accident, Plaintiff was worKking
as a crew nmenber on board Defendant’s Scow 222 in the navigable
wat ers of the Chesapeake Bay. Plaintiff contends that the
acci dent occurred solely as the result of the defendant’s
negl i gence and, on February 14, 2001, he commenced this civil
action pursuant to the Jones Act, 42 U S. C. 8688, et. seq.

In response, Defendant has filed the instant notion to

dismiss for inproper service and venue and/or to transfer this



action to the U S. District Court for the District of New Jersey.
St andards Governing Rule 12(b)(3) and 12(b)(5) Mtions

District Courts are enpowered under Fed.R G v.P. Nos.
12(b)(3) and 12(b)(5) to dismss civil actions for inproper venue
and for insufficiency of service of process. A notion authorized
under Rule 12(b)(5) permts a defendant to chall enge any
departure fromthe procedure for serving himw th the sumons and
conpl ai nt for purposes of giving notice of the action’s
commencenent. 5A CHARLES ALAN WRI GHT & ARTHUR R M LLER, FEDERAL
PRACTI CE AND PROCEDURE CIVIL 2D, 81353 (2d ed. 1990). Under these
provi sions, a defendant may object to the plaintiff’'s failure to
conply with the procedural requirenents for proper service set
forth in or incorporated by Rule 4. Id. 1In resolving a notion
under Rule 12(b)(5), the party nmaking the service has the burden
of denonstrating its validity when an objection to service is

made. G and Entertainment Group, Ltd. v. Star Media Sales, Inc.

988 F.2d 476, 488- 489 (3% Cir. 1993); Addanki v. Defense

Logi stics Agency Defense Personnel Support Center, 1996 W. 635590

at *1 (E. D.Pa. 1996).

Simlarly, the district court of a district in whichis
filed a case laying venue in the wong division or district shal
be dismss, or if it be in the interest of justice or, transfer
such case to any district or division in which it could have been

brought. 28 U.S.C. 81406(a); Sundance Rehabilitation Corporation

V. Senior Living Properties, Inc., 2001 U S. Dist. LEXIS 8008

(E.D.Pa. 2001). 1In cases where a notion to dismss for inproper
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venue is filed, it is the noving party which bears the burden of

proving that venue is inproper. Mers v. Anerican Dental

Associ ation, 695 F.2d 716, 724 (3d G r. 1982); Freddo v. United
States , 2001 U.S. Dist. LEXIS 9316 at *3 (E. D. Pa. 2001); Taylor
& Francis G oup, PLC v. MCue, 145 F. Supp.2d 627, 629 (E.D. Pa

2001) .
The Jones Act, 46 U.S.C. 8688 provides in pertinent part:

(a) Any seaman who shall suffer personal injury in the
course of his enploynment may, at his election, nmaintain an
action for damages at law, with the right of trial by jury,
and in such action all statutes of the United States

nodi fyi ng or extending the common-|law right or renedy in
cases of personal injury to railway enpl oyees shal
apply.... Jurisdiction in such actions shall be under the
court of the district in which the defendant enpl oyer
resides or in which his principal office is |ocated.

Al though this provision is framed in jurisdictional terns, the
U.S. Suprene Court has held that it refers only to venue. Pur e

Ol Co. v. Suarez, 384 U S 202, 203, 86 S.Ct. 1394, 1395, 16

L. Ed. 2d 474 (1966); Papaioannoiu v. Hellenic Lines, Ltd., 569

F. Supp. 724, 726 (E.D.Pa. 1983). It incorporates the venue
provision of 28 U S. C. 81391, which provides in relevant part:

(b) Acivil action wherein jurisdiction is not founded
solely on diversity of citizenship may, except as otherw se
provi ded by |law, be brought only in (1) a judicial district
where any defendant resides, if all defendants reside in the
sanme State, (2) a judicial district in which a substanti al
part of the events or omissions giving rise to the claim
occurred, or a substantial part of property that is the

subj ect of the action is situated, or (3) a judicial

district in which any defendant may be found, if there is no
district in which the action nay ot herw se be brought.

(c) For purposes of venue under this chapter, a defendant
that is a corporation shall be deened to reside in any
judicial district in which it is subject to personal
jurisdiction at the tinme the action is commenced. In a
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State which has nore than one judicial district and in which
a defendant that is a corporation is subject to persona
jurisdiction at the tinme an action is commenced, such
corporation shall be deemed to reside in any district in
that State within which its contacts would be sufficient to
subject it to personal jurisdiction if that district were a
separate State and, if there is no such district, the
corporation shall be deened to reside in the district within
which it has the nost significant contacts.

Myers v. The Bank of New York, 1995 U S. Dist. LEXIS 2789 at *6

(E.D.Pa. 1995). Thus, 28 U S.C. 81391 permts a corporation to
be sued in any judicial district in which it is incorporated or
licensed to do business or is doing business in that such
judicial district is regarded as the residence of such

corporation for venue purposes. Papai oannoiu, 569 F.Supp. at

726; Mauer v. Langenfelder & Son, Inc., 1988 U. S. Dist. LEXI S

2080 at *1 (E. D Pa. 1988).

Di scussi on

A.  Service of Process.

Def endant first avers that the conplaint against it should
be dism ssed due to the insufficiency of service of process
pursuant to Fed. R Civ.P. 4(h)(1). W disagree.

Specifically, Rule 4(h) governs the service of process upon
corporations and associ ations and states that:

Unl ess ot herwi se provided by federal |aw, service upon a

donmestic or foreign corporation or upon a partnership or

ot her uni ncor porated association that is subject to suit

under a conmon nane, and from which a waiver of service has

not been obtained and filed shall be effected:
(1) in a judicial district of the United States in the
manner prescribed for individuals by subdivision
(e)(1), or by delivering a copy of the summobns and of

the conplaint to an officer, a managi ng or general
agent, or to any other agent authorized by appoi nt nent
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or by law to receive service of process and, if the
agent is one authorized by statute to receive service
and the statute so requires, by also nmailing a copy to
t he defendant, or
(2) in a place not within any judicial district of the
United States in any manner prescribed for individuals
by subdivision (f) except personal delivery as provided
in paragraph 2(C) (i) thereof.
Rule 4(e)(1), in turn, provides that:
Unl ess ot herwi se provided by federal |aw, service upon an
i ndi vi dual from whom a wai ver has not been obtai ned and
filed, other than an infant or an inconpetent person, nmay be
effected in any judicial district in the United States:
(1) pursuant to the law of the state in which the
district court is |located, or in which service is
effected, for the service of a sumons upon the
defendant in an action brought in the courts of general
jurisdiction of the state.
Under the Pennsylvania Rules of Civil Procedure, original process
generally is required to be served by the Sheriff or, in actions
in equity, partition, to prevent waste, declaratory judgnment and
donmestic relations, may be effectuated by a conpetent adult by
handing a copy to the defendant or handing a copy at the
def endant’ s residence or place of business to an adult person in
charge of the residence or place of business. Pa.R C P. Nos.
400, 401, 402. \Were, however, original process is to be served
out si de the Conmonweal th of Pennsylvania, it may be acconpli shed
by any formof mail requiring a receipt signed by the defendant
or his authorized agent. Pa.R C.P. Nos. 403, 404.
According to the defendant in this case, on February 23,
2001, it received a copy of the summons and conpl ai nt by

certified mail delivered to its principal place of business in



Cranford, New Jersey. Thereafter, on April 25, 2001, an

uni dentified individual hand delivered a second copy of the
summons and Plaintiff’s conplaint in this matter to Defendant’s
receptionist, Doris Hermann, in its Cranford, NJ office. Because
Ms. Hermann is not an officer, managi ng or general agent for
Weeks Marine and is not authorized to accept or receive service
of process on its behalf, Defendant avers that service here was

i nproper. Defendant notes that while it does occasionally
performwork in the navigable waters of the Del aware River, it is
not incorporated in Pennsylvania and has no office or facility
here. Defendant does not challenge the authority of the person
who accepted the certified mail on its behalf, nor does it argue
that Ms. Hermann was not the person in charge of its place of

busi ness at the tine she received the hand-delivered copy of the
summons and conplaint. Fromthese facts, it is therefore clear
that the plaintiff’'s service of Defendant by certified mail and
hand delivery was effective pursuant to Fed. R CGv.P. 4(e)(1) and
Pa. R. C. P. Nos. 403 and 404. Thus, the notion to dismss for

failure to effectuate proper service is deni ed.

B. Propriety of Venue in this D strict.

As noted above, under 28 U.S.C. 81391(b) and (c), venue
against a corporation wll lie in any judicial district in which
it is incorporated, |icensed to do business or is doing business.

See, Pure O1, and Mauer, both supra. As plaintiff alleges in

his conpl aint that Weks Marine was doi ng business in
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Phi | adel phia, Pennsylvania at or around the tine of the subject
acci dent and given the defendant’s adm ssion that it does work in
t he navigable waters of the Del aware River, venue in the Eastern
District of Pennsylvania is proper. W thus decline Defendant’s
request to have this action dism ssed for inproper venue.

Nevert hel ess, Defendant’s notion to dism ss requests, in the
alternative, that this matter be transferred to the United States
District Court for the District of New Jersey. A notion for
transfer of venue necessarily invokes the provisions of 28 U S. C
8§1404(a), which provides:

(a) For the convenience of parties and witnesses, in the

interest of justice, a district court may transfer any civil

action to any other district or division where it m ght have

been brought.

Section 1404 is intended to place discretion in the district
courts to adjudicate notions for transfer according to an

i ndi vi dual i zed, case-by-case consi deration of conveni ence and

f ai r ness. Stewart O ganization, Inc. v. R coh Corp., 487 U.S.

22, 29, 108 S.Ct. 2239, 2244, 101 L.Ed.2d 22 (1988). The noving
party bears the burden of establishing the need for a transfer by
denmonstrating that (1) the case could have been brought initially
in the proposed transferee forum (2) the proposed transfer wll
be for the convenience of the parties; (3) the proposed transfer
will be in the interest of the conveni ence of the w tnesses; and
(4) the proposed transfer will be in the interest of justice.

Lowery v. Geat Lakes Dredge & Dock Conpany, 2001 U. S. Dist.

LEXIS 10165 at *4 (E.D.Pa. 2001); MIller v. Consolidated Rai




Corp., 196 F.R D. 22, 24-25 (E.D. Pa. 2000).

I n deci ding whether to transfer an action, the Courts should
not limt their consideration to the 81404 factors enunerated
above but shoul d al so consider both private and public interests.
The private interests include: Plaintiff’s forum preference as
mani fested in the original choice; the defendant’s preference;
whet her the cl ai marose el sewhere; the convenience of the parties
as indicated by their relative physical and financial condition;

t he conveni ence of the witnesses, but only to the extent that the
W t nesses may actually be unavailable for trial in one of the

fora; and the | ocation of books and records. Junara v. State

Farm I nsurance Co., 55 F. 3d 873, 879 (3d Gr. 1995). The public

interests have included: the enforceability of the judgnent;
practical considerations that could nake the trial easy,

expedi tious or inexpensive; the relative admnistrative
difficulty in the two fora resulting fromcourt congestion; the
| ocal interest in deciding |local controversies at hone; the
public policies of the fora; and the famliarity of the trial
judge with the applicable state law in diversity cases. 1d.;

Omikem Inc. v. Shepherd Tissue, Inc., 2000 U S. Dst. LEXIS

5268 at *17 (E.D.Pa. 2000).

O these various factors, the plaintiff’s choice of forum
has been identified as the paranmount consideration, although the
plaintiff’'s choice of forumis entitled to | ess weight where the
plaintiff chooses a forumwhich is neither his home nor the situs

of the occurrence upon which the suit is based. Shutte v. Arnto
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Steel Corp., 431 F.2d 22, 25 (3d Cir. 1970); Jordan v. Delaware &

Hudson Railway Co., 590 F. Supp. 997, 998 (E.D.Pa. 1984). In any

event, the plaintiff’s choice of forumw | not be disturbed
unl ess the balance of interests tilts strongly in favor of a

transfer. | nnhovative Sol utions & Support, Inc. v. dobal Access

Unlimited, 2001 U.S. Dist. LEXIS 9734 at *11 (E. D.Pa. 2001);

Bolles v. K Mart Corporation, 2001 U.S. Dist. LEXIS 9301 (E.D. Pa.
2001). See Also: &ulf Gl Corp. v. Glbert, 330 U S. 501, 508-

509, 67 S.Ct. 839, 843, 91 L.Ed 1055 (1947).

In this case, M. Reed is a resident of Florida and the
acci dent of which he conplains occurred in the navigable waters
of the Chesapeake Bay near Baltinore, Maryland. Although it is
unknown where Weks Marine, Inc. is incorporated, it has an
of fice and principal place of business in New Jersey, where it
desires to have this action transferred. O the four known
W tnesses to the plaintiff’s accident, none of themreside in
ei ther Pennsylvania or New Jersey: one resides in New Hanpshire,
one in South Carolina and two in Maryland. Three of the four
W t nesses are presently working for the defendant conpany in New
York. It appears that plaintiff’s nmedical treatnent was rendered
in Maryland and Fl ori da. In thus wei ghing the various public
and private interest factors outlined above, we find that neither
Pennsyl vani a nor New Jersey has any greater contacts with this
litigation than the other. Wile it is true that this district
is entitled to I ess weight given that it is neither the

plaintiff’s honme forumnor the situs of the subject accident, as
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Def endant itself points out, the District of New Jersey is
literally across the Del aware River fromthe Eastern District of
Pennsyl vani a and hence this Courthouse is no nore inconvenient
for the defendant and its witnesses than is the Courthouse in
Canden, NJ. W therefore cannot find that the bal ance of
interests tilts strongly in favor of noving this action across
the river nor do we see any conpelling reasons to disturb the
plaintiff’s choice of forum Accordingly, the notion to transfer

venue i s also denied in accordance with the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SEAN REED : CVIL ACTI ON
VS.

NO. 01-CVv-0759
VEEKS MARI NE, | NC.

ORDER

AND NOW this day of August, 2001, upon
consi deration of Defendant’s Mdtion to Disnmiss for |nproper Venue
and I nsufficiency of Service of Process, it is hereby ORDERED
that the Motion is DENIED for the reasons set forth in the

precedi ng Menorandum Qpi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.
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